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This is in response to the APPLICATION FOR PATENT TERM 
ADJUSTMENT UNDER 37 C.F.R. § 1.705(B) filed August 16, 2007. 
Applicants request an adjustment of the initial patent term 
adjustment from 909 days to 842 days, a reduction of 67 days 1 . 

The request for reconsideration of the patent term adjustment is 
GRANTED , to the extent indicated herein. 

The Office has updated the PAIR screen to reflect that the 
correct Patent Term Adjustment (PTA) determination at the time 
of the mailing of the notice of allowance is eight hundred and 
forty-one (841) days. A copy of the updated PAIR screen, 
showing the correct determination, is enclosed. 



1 Petitioner has not set forth what calculations were used to arrive at the 
conclusion that a reduction of 67 days was warranted. Petitioner's arguments 
are consistent with the Office's conclusion that a reduction of 109 days is 
warranted. 
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On August 27, 2007, the Office mailed the Determination of 
Patent Term Adjustment under 35 U.S.C. 154(b) in the above- 
identified application. The Notice stated that the patent term 
adjustment to date is 909 days. The present application for 
patent term adjustment was timely filed 2 on or before payment of • 
the issue fee. Applicants disclose that there should be an 
additional Applicant delay of 108 days due to the filing of a 
defective Appeal Brief on April 27, 2004. The Appeal Brief 
correcting the omission was filed on August 13, 2004. 
A review of the record confirms that a defective Appeal Brief 
was filed on April 26, 2004 (seenotice of non-compliance, mailed 
July 9, 2 004) . A compliant Appeal Brief was filed on August 13, 
2004. Pursuant to 37 C.F.R. § 1.704(c)(7), this constitutes a 
delay of 109 days , not 108 days. 

Pursuant to 37 C.F.R. § 1.702(a)(2), the Office is required to 
respond to an appeal taken under 35 U.S.C. § 134 not later than 
four months after the date on which the appeal was taken. A 
notice of appeal was filed on January 22, 2004, and a decision 
by the Board of Patent Appeals and Interferences was not mailed 
until September 20, 2006, which is four months and 973 days 
after the receipt of the response. See 37 C.F.R. § 1.703(a) (2). 

Consequently, there were 973 days of PTO delay. 

Pursuant to 37 CFR § 1.704(c) (8), the submission of a 
supplemental reply after a reply has been filed is a failure to 
engage in reasonable efforts to conclude prosecution. A 
response to a restriction requirement was filed on December 24, 

2002, and a supplemental response was filed on January 14, 2003. 
This constitutes a delay of 2 1 days . 

Pursuant to 37 CFR § 1.704(b), the failure to respond to an 
Office action within three months of the mail date of the Office 
action is a failure to engage in reasonable efforts to conclude 
prosecution. A final rejection was mailed on September 10, 

2003, and a Notice of Appeal was not filed until January 22, 

2004, This constitutes a delay of 43 days. With the present 
petition , Petitioner has indicated that a letter restarting the 
period of time for response was mailed on October 20, 2003, and 
as such, the period of delay was 2 days . The Office agrees with 
Petitioner' s assessment . 



2 PALM records indicate that the issue fee was paid on September 13, 2007. 
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Thus, the proper period of reduction is 132 (21 + 2 + 109 + 132) 
days . 

In view thereof, the revised patent term adjustment is 841 days. 

As this letter was submitted as an advisement to the Office of 
an error in Patentees' favor, the Office will not assess the 
$200.00 application fee under 37 CFR 1.705(b). The Office 
thanks patentees for their good faith and candor in bringing 
this to the attention of the Office. The petition fee has not 
been charged to Petitioner's Deposit Account. 

The Office of Patent Publication will be notified of this 
decision so that the present application can be processed into a 
patent. The patent term adjustment indicated on the patent (as 
shown on the Issue Notification mailed about three weeks prior 
to patent issuance) will include any additional adjustment 
accrued both for Office delay in issuing the patent more than 
four months after payment of the issue fee and satisfaction of 
all outstanding requirements, and for the Office taking in 
excess of three years to issue the patent (to the extent that 
the three-year period does not overlap with periods already 
accorded) . 

Telephone inquiries specific to this matter should be directed 
to Paul Shanoski, Senior Attorney, at (571) 272-3225. 
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lication: 09/993363 




i Application Filing Date: 


11/14/2001 


PTO Delay (PTO): 


973 


S Issue Date of Patent: 




Three Years: 


0 


i Pre-Issue Petitions: 


0 


Applicant Delay (APPL): 


64 


i Post-Issue Petitions: 


0 


Total PTA (days): 


841 


1 PTO Delay Adjustment: 


-68 
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